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Effects of the Ninth Circuit’s En Banc Decision 
in Skidmore v. Led Zeppelin

Summary of the Case
The En Banc Decision
Skidmore as Tr. for Randy Craig Wolfe Tr. v. Led Zeppelin, 952 F.3d 1051, 1064 (9th Cir. 2000), cert. denied sub nom. Skidmore as Tr. for Randy Craig Wolfe Tr. v. Zeppelin, 141 S. Ct. 453 (2020), reh’g denied sub nom. Skidmore v. Zeppelin, No. 20-142, 2020 WL 7132739 (U.S. Dec. 7, 2020)
1. The identification of unprotected musical building blocks
(a) The En Banc decision
(1) Musical scales
(2) Arpeggios
(3) Short sequences of notes
(b) Ramifications of the decision
(1) Gray v. Perry, No. 215CV05642CASJCX, 2020 WL 1275221, at *5 (C.D. Cal. Mar. 16, 2020) (granting judgment as a matter of law and setting aside a jury verdict of infringement and $2.8 million against Katie Perry and others)
(2) Smith v. Weeknd, No. CV 19-2507 PA (MRWX), 2020 WL 4932074, at *6 (C.D. Cal. July 22, 2020) (granting summary judgment in favor of The Weeknd and others, when alleged copying boiled down to three notes)
2. Deposit copies define the copyrighted work
(a) 1909 Act works
(1) 1909 Act Section 12:
“Copyright may also be had of the works of an author, of which copies are not reproduced for sale, by the deposit, with claim of copyright, of one complete copy of such work if it be a lecture or similar production or a dramatic, musical, or dramatico-musical composition; . . . 

(2) “[T]he deposit copy defines the scope of the Taurus copyright.”  
Skidmore, 952 F.3d 1051, 1061 

(b) Ramifications of the decision
(1) 1909 Act works
i. Straughter v. Concord Music, No. EDCV191360JFWSHKX, 2020 WL 6828920, at *4 (C.D. Cal. Oct. 13, 2020) (granting summary judgment to the defendants on the grounds that the allegedly similar music doesn’t appear in the deposit copy for the plaintiff’s musical composition)
 
ii. Griffin v. Sheeran, No. 17 CIV. 5221 (LLS), 2020 WL 5522835, at *1 (S.D.N.Y. Mar. 24, 2020) (granting motion in limine to exclude deposit copy)

“ ‘[T]he scope of the copyright is limited by the deposit copy.’  Skidmore . . . .  The Deposit Copy is the sole definition of the elements included in the protection of copyright, which does not include other embellishments, even if they were added by [the composer] himself - because they have not undergone the copyright process.

“Nor is the field of protected elements enlarged on the theory they are consistent, and harmonize with the work as articulated in the Deposit Copy, and are implied by the way the articulated elements are expressed. If what is implied is not in the Deposit Copy, it does not have the protection of copyright.”
(2) Possible consequences for 1976 Act works
i. Possible federal copyright in compositional material not in 1909 Act deposit copy but in sound recording
a. Works unpublished and unregistered as of January 1, 1978, obtained federal copyright on that date
Section 303:
“(a)  Copyright in a work created before January 1, 1978, but not theretofore in the public domain or copyrighted, subsists from January 1, 1978, . . . .
“(b)  The distribution before January 1, 1978, of a phonorecord shall not for any purpose constitute a publication of any musical work, dramatic work, or literary work embodied therein.”	
b. Arguably, compositional material in pre-January 1, 1978 sound recording but not in 1909 Act deposit copy was both unpublished and unregistered as of January 1, 1978
i. Additional composition material would have to be copyrightable on its own
ii. Federal copyright on that compositional material would be limited to the new matter added in recorded performance, and would exclude material in deposit copy
Section 103(b): “The copyright in a compilation or derivative work extends only to the material contributed by the author of such work, as distinguished from the preexisting material employed in the work, and does not imply any exclusive right in the preexisting material.”
iii. Protecting the new compositional elements added in the recorded performance cannot affect the protection of the underlying musical composition
“[I]f copyright protection were given to derivative works that are virtually identical to the underlying works, then the owner of the underlying copyrighted work would effectively be prevented from permitting others to copy her work . . . .”

Entertainment Research Grp., Inc. v. Genesis Creative Grp., Inc., 122 F.3d 1211, 1220 (9th Cir. 1997)

c. Who is the author of protectable compositional elements added in the recording of a performance of a 1909 Act musical composition?
ii. In litigation, does deposit copy for 1976 work also define the work in which copyright is claimed?
a. Copyright subsists in 1976 Act works upon creation
Section 302(a): “Copyright in a work created on or after January 1, 1978, subsists from its creation . . . .”
b. Registration not a requirement for copyright, but, generally, no infringement claim can be filed unless the copyright is registered and 1976 Act’s registration requirements include deposit of complete copies
Section 408(b): . . . the material deposited for registration shall include— 
(1) in the case of an unpublished work, one complete copy or phonorecord;
(2) in the case of a published work, two complete copies or phonorecords of the best edition;
(3) in the case of a work first published outside the United States, one complete copy or phonorecord as so published;
(4) in the case of a contribution to a collective work, one complete copy or phonorecord of the best edition of the collective work.
3. Selection and arrangement claims
(a) Skidmore’s reaffirmation of requirement of original expression 
(1) Combining elements falls short of an original selection and arrangement 
“Common sense tells us that 100 uncopyrightable facts do not magically change their status when gathered together in one place.”
Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991)
“But it is not true that any combination of unprotectable elements automatically qualifies for copyright protection. Our case law suggests, and we hold today, that a combination of unprotectable elements is eligible for copyright protection only if those elements are numerous enough and their selection and arrangement original enough that their combination constitutes an original work of authorship.”
Satava v. Lowry, 323 F.3d 805, 811 (9th Cir. 2003)
(2) Erosion of the requirement in music cases
“[Plaintiff’s expert] testified that the two songs shared a combination of five unprotectible elements: (1) the title hook phrase (including the lyric, rhythm, and pitch); (2) the shifted cadence; (3) the instrumental figures; (4) the verse/chorus relationship; and (5) the fade ending.” 
Three Boys Music Corp. v. Bolton, 212 F.3d 477, 485 (9th Cir. 2000)
“[S]ubstantial similarity can be found in a combination of elements, even if those elements are individually unprotected.”
Swirsky v. Carey, 376 F.3d 841, 848 (9th Cir. 2004) 
(3) Skidmore
“Presenting a ‘combination of unprotectable elements without explaining how these elements are particularly selected and arranged amounts to nothing more than trying to copyright commonplace elements.”
“Skidmore and his experts never argued to the jury that the claimed musical elements cohere to form a holistic musical design.  Both Skidmore's counsel and his expert confirmed the separateness of the five elements by calling them ‘five categories of similarities.’  These disparate categories of unprotectable elements are just ‘random similarities scattered throughout [the relevant portions of] the works.’  Shaw, 919 F.2d at 1362 (quoting Litchfield v. Spielberg, 736 F.2d 1352, 1356 (9th Cir. 1984)).  Labeling them a ‘combination’ of unprotectable elements does not convert the argument into a selection and arrangement case.”

Skidmore, 952 F.3d 1051, 1075, 1077 (not enough that works “shared” unprotected elements)
(b) Ramifications of the decision 
(1) Music cases:
i. Gray v. Perry
ii. Smith v. Weeknd
iii. Johannsongs-Publ’g Ltd. v. Lovland, No. CV 18-10009-AB (SSX), 2020 WL 2315805, at *7 (C.D. Cal. Apr. 3, 2020) (granting summary judgment; selection and arrangement claim “requires a plaintiff ‘to explain how these elements are particularly selected and arranged’ ”
(2) Non-music cases:
i. Astor-White v. Strong, 817 F. App’x 502, 503 (9th Cir. 2020) (affirming 12(b)(6) dismissal of claim that copyright in treatment infringed; “Nor does Astor-White allege similarity in the ’particular way in which the artistic elements form a coherent pattern, synthesis, or design’ ”)
ii. Masterson v. Walt Disney Co., 821 F. App’x 779, 782 (9th Cir. 2020) (affirming 12(b)(6) dismissal of claim that copyrights in book and movie script infringed; “As this court recently explained in Skidmore, for a combination of unprotectable elements to sustain a claim of substantial similarity, an author must have created a new arrangement of unprotectable elements and the allegedly infringing work must share substantial amounts of that same combination”)
iii. Kirk Kara Corp. v. W. Stone & Metal Corp., No. CV 20-1931-DMG (EX), 2020 WL 5991503, at *3 (C.D. Cal. Aug. 14, 2020) (reversing Rule 12(b)(6) dismissal of claim that copyrights in jewelry designs infringed;  plausible selection and arrangement claim sufficiently pleaded)
4. Trial court’s exclusion of sound recording
(a) Trial court correctly excluded studio recording of Taurus from trial, even as to access
“To prevent the jury from making an erroneous comparison for determining substantial similarity, the court properly excluded the sound recording, which contains performance elements that are not protected by the Taurus deposit copy.  Indeed, the court's exclusion ruling displayed a clear understanding of the distinct components of copying and unlawful appropriation, letting the evidence in ‘as far as access,’ but ‘not ... to compare the performance’ to Stairway to Heaven.”

Skidmore, 952 F.3d 1051, 1065 
(b) Possible application to 1976 Act composition cases
(1) Sound recordings have non-compositional performance elements that are irrelevant to the extrinsic test applicable to the underlying musical compositions
Sound recordings have “unique performance elements” that must be “filter[ed] out ... from consideration” of a musical composition claim.
Newton v. Diamond, 388 F.3d 1189, 1194 (9th Cir. 2004) 
(2) Performance elements include performer’s variation from the composition and the sound elements that result from the instrumentation, not the composition
“Tone color” or “timbre” is “the quality of sound that distinguishes one instrument from another.”

THE HARVARD DICTIONARY OF MUSIC (D.M. RANDEL, ED., 4TH ED. 2003).
 
(3) Extremely hard, especially for lay persons, to identify and exclude or “unhear” performance elements
In an empirical study of test subjects:

· Over 80% of subjects who listened to two musical compositions that were performed with the same instruments concluded that the compositions are substantially similar.

· But over 80% of subjects who listened to the exact same musical compositions performed with different instruments concluded that the compositions are not substantially similar. 

Jamie Lund, An Empirical Examination of the Lay Listener Test in Music Composition Copyright Infringement, 11 Va. Sports Ent. L.J. 137, 140, 175 (2012)

5. Skidmore’s Rejection of the inverse ratio rule 
(a) Skidmore, 952 F.3d 1051, 1066:
“Only our circuit and the Sixth Circuit have endorsed [the inverse ratio rule.  See Stromback v. New Line Cinema, 384 F.3d 283, 293 (6th Cir. 2004); . . . .”
(b) Enchant Christmas Light Maze & Mkt. Ltd. v. Glowco, LLC, 958 F.3d 532, 536 n.1 (6th Cir. 2020):

“More fundamental problems lie with the ‘inverse-ratio rule.’  Any discussion of the rule in Stromback was entirely dictum . . . .  
“In any event, the ‘inverse-ratio rule’ appears to be on its last legs.” [citing Skidmore]
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